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Abstract

The multiple crises besetting India’s justice delivery system are related to a large extent
to what the Chief Justice calls “dilapidated” infrastructure. Indeed, it is empirically
known that there is a positive correlation between adequacy of infrastructure—whether
courtrooms, chambers, sanitation facilities, or digital connectivity—and productivity in
the delivery of justice. This brief highlights the stark gaps in infrastructure in India’s
district and subordinate courts, which struggle with pendency due to an acute shortage
of basic infrastructure. It studies the shortcomings of the central scheme launched
nearly 30 years ago to address precisely these gaps, and offers recommendations for
overcoming the challenges.
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Infrastructure Matters.” ORF Issue Brief No. 562, July 2022, Observer Research Foundation.
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he state of a court’s infrastructure can have a massive impact

on the dispensation of justice. For example, a well-designed

and adequately equipped courtroom can help enhance the

productivity of a sitting judge; it is also true for lawyers and their

chambers, when preparing for their cases. Perhaps no one in
India understands this better than the current Chief Justice of India (CJI), N.V.
Ramana, who is on a crusade for an urgent overhaul of the country’s judicial
infrastructure at the district and subordinate levels.* Expressing his concern
at the slow progress in infrastructural projects at the district and subordinate
courts, the CJI remarked in October 2021: “Good judicial infrastructure for
courts in India has always been an afterthought. Itis because of this mindset that
courts still operate from dilapidated structures making it difficult to effectively
perform their functions.”"

Yet, Ramana is not the first CJI to have flagged this. Other CJIs before him
have sought the attention of the government on the state of India’s judicial
infrastructure. In 2016, then CJIT.S. Thakur became visibly upset as he stated
a long list of backlogs, judicial vacancies, and infrastructure woes impacting
justice delivery and judicial credibility.? Such delays in the movement of cases
disproportionately affects the poor and marginalised, who do not have the
financial means nor the social and political connections to endure the lengths
required to see their cases through.

The positive correlation between availability of judicial infrastructure and
justice delivery is empirically well-established. According to the National Mission
for Justice Delivery and Legal Reforms, adequate judicial infrastructure is a
prerequisite for reducing delays in cases.” The National Court Management
System (NCMS), constituted by the Supreme Court,* found a direct connection
between physical infrastructure, personnel strength, and digital infrastructure,
and pendency. Indeed, statistics show that India’s subordinate judiciary struggles
with pendency due to an acute shortage of courtrooms, secretarial and support
staff, and residential accommodation for judges.

a Inthejudicial hierarchy, district and subordinate courts are at the lowest levels after the Supreme Court
and High Courts. District courts run by the state governments are headed by a district judge who is aided
by additional district judges. The subordinate courts, which cover civil cases, are considered as Junior
Civil Judge Court, Principal Junior and Senior Civil Judge Court, which are also known as Sub Courts,
Subordinate Courts. These courts are treated in ascending order. The subordinate courts dealing with
criminal cases are Second Class Judicial Magistrate Court, First Class Judicial Magistrate Court, and Chief
Judicial Magistrate Court, along with family courts. See: https://blog.ipleaders.in/courts-justice-system-
india/Subordinate
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In early 2020, the outbreak of the COVID-19 pandemic made it even more
clear that infrastructure, particularly digital, is key to the functioning of the
judicial system. Courts were forced to conduct their business in virtual mode, but
with only one-third of the lower courts having proper digital facilities,” Jjustice
delivery suffered a blow. The COVID-19 induced disruptions since March 2020
have pushed the pendency of cases to 19 percent,’ taking it to a record 4.4 crore.

This brief aims to understand the extent of infrastructural crises (in physical
and digital infrastructure) in the country’s lower courts. It reviews the status of
implementation of a central scheme, launched in 1993, to build infrastructure at
the lower judiciary, particularly the District and Subordinate Courts. It analyses
the key barriers and offers evidence-based recommendations to make the
scheme more effective.

Delays In court cases affect
the poor and marginalised
the most, as they do not
have the financial means
nor the social and political
connections to endure the
lengths required to see their
cases through.

b This would include a computer at the judge’s dais, with video-conferencing facility.
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udicial infrastructure broadly includes three dimensions: (i) hard or

physical infrastructure such as courtrooms, lawyers’ chambers, and

residential accommodation for judicial officers and their support staff;

(i1) digital infrastructure, which includes video-conferencing devices

and internet connectivity; and (iii) human resources, including
judges and their support staff. While there are challenges in all three domains,
this brief will focus on physical and digital infrastructure.

Physical Infrastructure

Physical infrastructure includes the physical components essential for the judicial
ecosystem to function properly. This includes court halls, lawyers’ rooms, and
residential units for judicial officers. The aim should be to provide judicial
officers enough space to conduct their daily tasks towards the delivery of justice
to all parties. After all, a good working space ensures work efficiency.

The evidence on the ground points to a dire shortage of physical infrastructure,
particularly in the district and subordinate courts. According to data from the
National Judicial Data Grid,® the sanctioned strength of judges is 24,280. At
present, however, there are only 20,143 court halls available, of which 620 are
rented. The number of halls under construction is 2,423. Meanwhile, there are
only 17,800 residential units available for the judicial officers, of which 3,988
are rented. A measly 2 percent of the lower and subordinate courts provide
tactile pathways for the visually impaired, 20 percent have guide maps, and
45 percent have help desks. Further, a large 68 percent of lower courts do not
have dedicated rooms for record-keeping, and nearly half of them do not have
a library.

An essential hard infrastructure is ease of accessibility via public transport.
According to an in-depth report by the legal think tank Vidhi,” a majority
of lower court complexes in Gujarat, Sikkim, and Tripura are not accessible
through public transport. In Sikkim, none of the four lower court complexes
has a parking space, and only one of them is accessible by public transport.
Meanwhile, in Tripura, although four out of five court complexes have parking
areas, not one of them is accessible by public transport.

The same Vidhi report on district and subordinate courts found that less than
half of the courtrooms surveyed (40 percent or 266 out of 665 court complexes)
had washrooms that were fully functioning. Only slightly more than half (354
out of 665 court complexes) have a washroom on every floor. More notable is
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that 26 percent of the district courts have no running water in the women’s
washrooms, and a low 11 percent of the washrooms are accessible for those with
disabilities.

A similar study undertaken by the CJI's office in 2021, covering a bigger
number of court complexes (3,028), found that less than 30 percent of them had
washrooms accessible for people with disabilities (see Figure 1).* Goa, Jharkhand,
Uttar Pradesh, and Mizoram had the lowest percentage of court complexes with
functional washrooms (see Table 1).? None of the court complexes in Goa had
fully functional washrooms, and there was no provision for running water or for
regular cleaning. In Jharkhand, only two out of 24 court complexes (8 percent)
were fully functional; in Uttar Pradesh, eight out of 74 court complexes or 11
percent, and in Mizoram, one out of eight court complexes, or 13 percent, had
fully functioning washrooms.

According to the same study, out of the 665 district courts surveyed, only 27
percent had ramps for persons with disabilities.

Figure 1

Sanitation Facilities in India’s Lower
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Source: Prashant Reddy, et al., 2022. Based on Supreme Court’s survey of 3,028 court complexes in 2021 .
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Digital Infrastructure

Digital infrastructure not only helps litigants access their hearings (in the event
of online proceedings) but also ensures that relevant information about cases,
and the judges presiding over them, is accessible to the public. The lack of these
critical infrastructures proved to be a big hurdle during the COVID-19 pandemic
when courts were forced to go virtual. With only 27 percent of subordinate
courts being able to place a computer with video-conferencing facility at the
judge’s dais, justice delivery suffered.!’

The 2019 Vidhi report found that around 89 percent of the lower courts’
websites upload case lists, case orders, and case status.!" However, only 36
percent of the websites featured court maps, and an even lower 32 percent listed
the names of judges on leave.

Meanwhile, according to the 2021 survey by the CJI office, nearly 72 percent of
lower court complexes had digital display boards, and only 41 percent of them
had a studio-based video conferencing (VC) facility. The same survey found
only 38 percent of lower court complexes had video linkages with jails, and 14
percent had video linkages with medical officers (see Figure 2).

Figure 2

Technological Facilities in India’s
Lower Courts
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Source: Prashanta Reddy, et al., 2022. Based on Supreme Court’s survey of 3,028 court complexes in 2021.
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The Vidhi survey found evidence of a digital divide among the country’s
states and regions. For example, all lower court complexes in Chandigarh and
Delhi had websites that were more helpful to users, compared to those of court
complexes in Andaman and Nicobar Islands, Arunachal Pradesh, and Nagaland.
The websites of Manipur, Meghalaya, Mizoram, and Puducherry had the court
picture and map, but none of the other features that help a user navigate them.
Notably, most states in the northeast region did not even have a functional website
for many district courts. Only a handful of states such as Andhra Pradesh, Goa,
Haryana, Maharashtra, and Punjab had adequate navigating features in their
websites.

A Long History of Infrastructure Woes

To be sure, the inadequacies in judicial infrastructure are not a recent
development. Legal scholar M.P. Jain traces the roots to the time of Lord
Cornwallis in 1790. The British administration, too, failed to tackle the problem
of “the inadequacy of criminal courts, the pressure of work on the magistrates,
the absence of Indian judges, the reluctance of people plagued by the prospect
of an uncertain and delayed justice to prosecute offenders.”'?

In the contemporary era, it was in 1988 when the 127 Law Commission Report
called for urgent measures to revamp India’s judicial infrastructure, particularly
at the district levels.”” Since then, successive Law Commission reports have
similarly called for infrastructural revamp. There have also been a number of
judicial directives on addressing infrastructural issues. For instance, in the Imtiyaz
Ahmad vs State of U.P. & Others case in 2017, the Supreme Court directed the Law
Commission to make recommendations on “the immediate measures that need
to be taken by way of creation of additional courts and other allied matters, to
help in the elimination of delays, speedy clearance of arrears and reduction in
costs.”!* Apart from states spending on their own, the Union government took a
notable step when it launched a central scheme in 1993-94.
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he Centrally Sponsored Scheme (CSS) for Development of

Infrastructure Facilities for Districts and Subordinate Judiciary

was set up in 1993-94." The scheme was devised to meet the

country’s expanding justice delivery needs following economic

liberalisation in 1991. Planned and operated by the Department
of Justice under the Union Ministry of Law and Justice, the scheme mandated
the provision of financial assistance by the Centre to the States and Union
Territories (UTs) for the construction of court halls and residential units for
judicial officers and judges of the district and subordinate courts. The funding
plan uses a ratio of 60:40 between the Centre and the State; exceptions are the
Northeastern and the Himalayan States, where the Union government takes
care of 90 percent of the financing, and the UTs, which are 100 percent central-
funded.

From its inception in 1993, up to 2020, the Centre allotted INR 7,460 crores
to the States and UTs.'® The Union Cabinet made the decision to extend the
scheme for five more years (2021-26) with a financial commitment of INR 5,357
crores.'” However, despite the quantum of central funds being made available
in recent years, the infrastructure gaps at the district and lower levels of the
judiciary remain a matter of grave concern. The central scheme is mired in
multiple challenges.

From the inception of
the central scheme In
1993, up to 2020, the
Centre allotted INR
1,460 crores to the
States and UTSs.
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Figure 3

CSS Funds, by State and UT (2019-20,

in INR crores)
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Figure 4

Central Funds for CSS, 1993-94 to 2018-
19 (in INR crore)
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Enduring Obstacles

The central scheme has been able to provide assured funding for improving
hard infrastructure in the lower courts. A number of states that otherwise could
not have afforded to do so, have been able to build better court complexes
and other amenities. The CSS could do more, however, if it can hurdle the
roadblocks that slow it down.

A key obstacle is erratic financing. Between 1993-94 and 1996-97, the central
allocation for the scheme was a meagre INR 180 crores under the 8" Five-Year
Plan.'” While there was a slight increase in the subsequent period, by the end
of 2011, the central allocation was only INR 1,245 crores. The yearly funding
averaged INR 69.18 crores per year for all states and UTs.

11
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Areport of the Working Group for the 12" Five-Year Plan noted: “The allocation
provided under CSS so far has been highly inadequate and disproportionate to
the needs of [the] judiciary. To illustrate the point during [the] 11th Five-Year
Plan, INR 701.08 crores only have been allocated, which comes to an average of
a meagre INR 20 crores for five years (approx.) each for 35 States/UTs. A fresh
assessment of requirement of infrastructure for subordinate courts revealed
that funds to the tune of INR 7346 crores were needed.” '

In 2011-12, the central scheme received a modest increase in allocations under
the Congress-led United Progressive Alliance (UPA) government, to INR 595.74
crores. Consequently, every year from 2011, the Central government released
an average of INR 693 crores to the states and UTs. The infusion by the BJP-led
National Democratic Alliance (NDA) government of funds amounting to INR
9,000 crores (including 40-percent contribution from states) might just help
speed up the judicial infrastructural development.

However, financing alone is not enough, and the more difficult challenge is the
lack of enthusiasm from the states. This is evident in the non-utilisation of funds,
the allocation for which eventually lapsed. In 2019-20, for example, as much as
91 percent of CSS funds were unused: of the INR 981.98 crore allocated to the
states, only INR 84.9 crore was spent by five states.?

There are many reasons why CSS funds are underutilised, and the first one is
related to the states’ financial condition itself, to begin with. The CSS requires
states to match 40 percent of the grant from the central government; most states
have routinely failed to fulfil this commitment.?! As a result, the allocated funds
either go unspent or they lapse. Studies have also found that certain states
have diverted funds meant for judicial infrastructure to other projects. A third
hurdle is the poor coordination among multiple authorities. A 2019 report has
noted that poor coordination among the key departments—in particular, the
Finance, Law, Home, District Collector, Public Works—was the reason why the
allocated money for the District Courts were ending up unspent.? For instance,
in Kerala, a trial court complex project in the district of Idduki that has been
ongoing since 1997 has remained unfinished owing to bureaucratic red-tape
and institutional lethargy.?

It has not helped that the CSS puts a low premium on transparency and
accountability. To begin with, there are no explanations as to why certain states
receive more funds than others. While the scheme has been in place since 1993,
there is hardly any data that is available in the public domain to monitor the
utilisation of funds. According to a review by Vidhi,** information on how many
court rooms have been built via the central scheme are not available to the
public. Further, while the scheme has in-built mechanisms such as the presence

12
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of monitoring committees at the district, state and central levels, their reports,
if any, are not made public. After decades, the Department of Justice in 2018
engaged an agency to conduct an evaluation of the scheme; the report put the
blame largely on the states.*

Finally, as underlined in the Vidhi report, there are communication gaps
between the Centre and states, adding to inefficiency.*® The Centre releases
its share based on the funds available and expects the states to contribute the
remaining share, depending on the prevailing ratio at the time. However, most
state governments seem to presume that the Centre will allocate its share in
consideration of the requirement projected by the State in its Action Plan. This
confusion is evident in the correspondence between the Department of Justice
and the State Governments, as reported by Vidhi.?” While the CSS, therefore,
may have had a clear vision, and successive central governments have allocated
significant funds for it, its faulty design and the lack of interest and ownership
from the states hobble its effectiveness.

The central scheme
requires states to match
40% of the grant from
the central government;
most states fail to do
this, and the funds end
up unutilised.
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eyond the central scheme and its limitations, the infrastructural

crisis at the judiciary must be seen in the context of political apathy in

bringing the necessary transformation of a key arm of government.

The historical neglect of the judiciary,® as CJI Ramana put it,

has resulted in inadequate institutional attention to these glaring
gaps that impact the delivery of justice especially to the poor. This is evident
in the budgetary allocations to the judicial branch. More than seven decades
since independence, the budgetary allocations for the judiciary (including the
contributions from the states) still fall far below 1 percent of GDP.

Between 2011-12 and 2015-2016, India’s annual average spending on the
judiciary was a measly 0.08 percent of GDP?* While this has slightly improved with
the Centre increasing allocations under the 13" and 14" Finance Commissions,
it remains an area of serious concern.?® Furthermore, the allocation from the
Union Budget for the judiciary also remains inadequate and inconsistent. For
instance, at a time when pendency of cases has grown exponentially and judicial
infrastructure is unable to keep pace with the pressures on the dockets, there
was a steep cut in the 2019-20 Union budget in funds for judicial infrastructure,
from an earlier INR 990 crore to INR 762 crore.”

At the same time, the states have shown a largely lukewarm response to this
critical need, as seen as well in their own budgetary allocations. For instance,
states have allocated less than 2 percent of their cumulative budgets to judicial
infrastructure; the exception is Maharashtra, which sanctions 2 percent.’* A
silver lining could be gleaned, though, from a report by DAKSH and the Centre
for Budget and Governance Accountability (CBGA): While the combined
expenditure by the central and state governments on the judiciary increased by
as much as 53 percent between 2016-17 and 2018-19, on-ground, the states had
contributed as much as 92 percent of this allocation.*

Beyond the central
scheme and 1its
limitations, the judicial
Infrastructure crisis must
be seen in the context of
political apathy.
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fter years of little progress, the infrastructure issues in the

country’s courts are finally getting the attention they deserve,

mostly due to determined efforts by the incumbent CJI. In

2021, Justice Ramana had proposed the setting up of a National

Judicial Infrastructure Corporation (NJIC) to address the
infrastructure gaps in the system.** NJIC can monitor and act on the perennial
issues of delay in land allotment, funds diversion for non-judicial purposes,
evasion of responsibilities by the high courts and trial courts, amongst others.*
The NJIC—which would comprise the CJI, judges of the Supreme Court and
high courts, finance secretaries of the Centre and states concerned—can put
an end to the bureaucratic hurdles and challenges in coordination.

At the same time, however, analysts have raised doubts whether such a
central agency is required at this juncture.”® These observers caution that the
centralisation of powers under a new body would only go against the principles
of federalism, and that an NJIC cannot force states to spend more or concede
powers to the proposed body. Moreover, infrastructure projects, particularly
under CSS funding, have tedious processes involving considerable paper
work between the Centre and states. There are issues of coordination on land
acquisition, tendering, and awarding of contracts, as well as site inspections.
This would require time and effort on the part of NJIC.

Given that judicial infrastructure in the lower courts is a complex federal issue
that requires careful navigation, some alternative ideas are worth pondering.

First, the real challenge in infrastructure growth is not lack of funds, but
rather clearing the federal hurdles particularly getting the respective states
to own the programme. This can be addressed if the Department of Justice
(DoJ) can show the required leadership by increasing its interactions with
state-level officers to ensure timely implementation of the central scheme. It
would be in the interest of justice if the DoJ shuns the culture of unilateral
decision-making by taking states on-board with regards to budgeted demand
for judicial infrastructure. This is because the quantum of allocation to the
states are arbitrarily determined by the DoJ. The asymmetrical distribution of
funds between States is an issue that has been repeatedly identified even by
Parliamentary Standing Committees.”” Making states equal partners can help
build their sense of ownership for the central scheme.

Second, a large percentage of CSS funds remains unspent year after year
due to the inflexibility in CSS guidelines that constrains state governments to
spend on other infrastructure-related items. This was complicated by the 2021
CSS guidelines that give priority to construction of court halls and residential

15
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complexes over other projects.”® NITI Aayog’s Guidelines for Flexi-Funds—
which allows states to spend CSS funds in a more flexible manner up to a certain
percentage—could be an answer to the prolonged under-utilisation of funds
meant for judicial infrastructure.®

Third, rather than having one NJIC, the Do] can decentralise and clear lines of
hierarchy where implementation of the central scheme for judicial infrastructure
can happen at the level of High Courts. One way of maintaining accountability
is by mandating timely updates for websites of the High and subordinate courts;
this can ensure that transparent mechanisms are accessible to the public to check
the status of infrastructure projects. Further, greater accessibility by civil society
can increase accountability.

Fourth, the central scheme’s effectiveness can be strengthened by having timely
performance audit of the utilisation of funds meant for infrastructure projects.
Additionally, it is recommended that a thorough audit by the Comptroller
and Auditor General (CAG) on the financial and material performance of the
scheme be undertaken before giving extension to the scheme. The yearly audits
also need to be published at regular intervals to show where the funds are being
allocated.

Finally, the improvement of infrastructure at the lower judiciary should
move beyond quantitative aspects. Building more courtrooms and residential
complexes should not come at the cost of quality and other key parameters. The
basic parameters that have been laid down by the National Courts Management
Systems Committee, such as navigation, ease of reaching the court, waiting areas,
barrier-free access, availability of case displays, security, amenities and toilets,
among others, must be strictly adhered to while constructing court complexes.
There should also be simultaneous efforts to modernise the existing courtrooms
and equip them with better technology.

The right to a fair trial, equal access to justice, and a sense of trust among
citizens on the entire justice system are important components of the social
contract between the citizens and the state. Given its broader vision of social
justice, the Judiciary and the judicial services are a non-negotiable sovereign
function which only the state can provide. Recognising the critical role of a
functioning justice system in advancing social, political and economic rights in
an unequal society, the framers of the Constitution had brought a number of
provisions, particularly Articles 38 and 39, to institutionalise the process.

16
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Article 38(1) requires that the state strive to secure and protect “a social order in
which justice, social, economic and political, shall inform all the institutions of the
national life.”*" The Supreme Court, in numerous judgments, has highlighted
these constitutional goals of justice: fair, affordable, and quick. Thus as a part of
non-negotiable sovereign function, both centre and states have to address the
fundamental aspects of judicial efficiency.

The imperative is for an overhaul in the existing central scheme, where the Do]J
should be playing the anchor’s role in getting the states and related institutions
on-board. The strategy and tools employed by the Centre in making some of

the central flagship schemes succeed can and should earnestly be applied in this
domain. @RF

As part of their non-
negotiable sovereign
functions, both centre and
states must address the
fundamental aspects of
judicial efficiency.
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